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Borders matter. Borders define territories and the notion of territoriality has been very

relevant for the formation of nation-states. But we are currently living in a globalized world,

where “a new generalized perception of a massive weakening of territoriality” (Lapid 2001:9)

is ever more common. Consequently, “the function of borders as barriers is losing in

importance compared to their function as bridges” (Albert and Brock 2001:36). Migrants are

considered among the forces contributing to the understanding of the world as shaped by

something else than just territorialized space.

If in the past migrants  who settled  tended to form minority communities,  an indicator of

their “otherness” from mainstream society, today there is a possibility to form transnational

communities. This trend is facilitated by safer, faster and cheaper transportation, availability

of economic and cultural goods, such as ethnic food and ethnic media, and most of all

instantaneous and affordable communication. Like globalization, transnationalism can easily

become an overused term, both for its application to any migrant community and for

excessive implications attributed to it. Nevertheless, it points toward the weakening of the

border as a state device for achieving control and forging a “national” identity.

While migration is eroding the functions of borders, it continues to be regulated by borders.

In a time of heightened concern for national security, controlling borders is considered

indispensable  in stopping the danger coming from outside. Stopping the entry of migrants,

thus, has become essential in curbing infiltration. In addition to national security, economic

and cultural reasons militate against the free movement of people. Migration costs are

considered (mostly by countries of destination) too high to allow free circulation.

Nevertheless,  the voices of some liberal philosophers and economists are among those

favoring it. Even a political scientist like Mancur Olson  has concluded that “The gains from

migration from poor to rich countries are so colossal that this migration cannot be prevented

by any measures that are acceptable to the sensibilities of modern democracies” (1989: 371).

From a review of policy analysis, Massey (1999) concluded that policies in countries of

destination are affected by macroeconomic health, the volume of international flows, and
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broad ideological currents. Consequently, developed countries will tend to restrict

immigration from developing countries, and precisely at a time in which those countries are

finding it more in their interest to promote emigration. What will prevail? Although resources

dedicated to border controls have increased, it is quite clear that immigration persists  despite

the limits imposed by countries of destination. Furthermore, although receiving countries

have official policies to counter unauthorized migration, there is nonetheless some tacit

acceptance of a  of a “reasonable”   level of unauthorized migration.

In the presence of such powerful global forces, what should the right policy be? Increase

border control in the attempt to stop irregular immigration? Or acknowledge the

impracticality of border control and agree on the free movement of people? Or reaffirm the

current course of migration management, including acceptance of some level of unauthorized

migration? This paper will examine migration in Asia as a case study. In the first part, the

origin and development of migration in Asia in the last thirty years and its current grouping

into five subsystems will be described. Then, irregular migration flows in the five subsystems

will be presented as an indication of the limitations of migration policies, designed to curtail

the right to migrate. The following section will recap the basis for such a right and its

specificities. This will lead the discussion into some reflections on incorporation and

citizenship as dismantling external borders to elevate internal ones which would result in a

largely cosmetic effort. The paper concludes that the Asian context might not appear as a

region where migration without borders will be implemented soon. At the same time, the

inadequacy of national policies to face the issue is recognized, at least indirectly, through

regional dialogues on migration management. In the long  road to free circulation of labor

through open borders, an intermediate step might consist of regional agreements for closer

integration of labor markets.

1. The development of migration in Asia

Current labor migration in Asia appears as webs of flows moving in various directions.

However, it did not develop simultaneously. Rather, it came about in response to economic

opportunities and policy regulations. Perhaps three specific phases can be identified, marking

the progressive  diffusion of migration in the region.
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a. The beginnings: Labor migration to the Middle East (1970s)

The region that began attracting labor migration of the Asian region was the Middle East in

the early 1970s. The origin and growth of this movement are well known (Amjad 1989;

Appleyard 1999). It started off with important infrastructure projects in the Gulf countries,

following the increased revenues from the  sale of oil, the prices of which had skyrocketed in

the aftermath of the war. The economic recession and the closing of labor migration to

Northern Europe diverted the involvement of firms and technical expertise toward the Middle

East,  which hitherto drew labor from the neighboring Arab countries. It later turned to Asia

as a source of labor, particularly India and Pakistan, and then reaching farther to East Asia,

particularly Korea, Thailand and the Philippines. 

This first phase, marked by migration coming from a few South and Southeast Asian

countries to one direction, peaked in the early 1980s and established a system which then

spread  to other areas. The system  has three major characteristics: the involvement of the

private sector in handling the recruitment and placement of migrants; the hiring of migrants

only for a limited time (mostly two years); the avoidance of a long-term migration by

requiring migrant workers to return to the country of origin before renewing the contract and

not allowing family reunification. Contrary to the experience of labor migration in Europe,

where government to government agreements had managed labor flows, in Asia the system

was handed over to the private sector, and soon became a lucrative business. Myriads of

recruitment agencies mushroomed in the various countries of origin, while in countries of

destination workers were handled by sponsors, allegedly according to real job opportunities

available. 

b. The expansion of labor migration: The opening of new destinations in

East and Southeast Asia (1980s)

The bonanza of labor opportunities in the Middle East came to an end in the middle of the

1980s, when most infrastructure projects were completed and the price of oil fell back to less

than $10 per barrel. However, the demand for labor shifted, with construction and

engineering workers being substituted by maintenance and service workers. As a system was

already in place, all parties had interest in keeping it.  Other countries got into the picture as

sources of  migrant workers to the Middle East, particularly Bangladesh and Sri Lanka in
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South Asia, and Indonesia in Southeast Asia. Migration from Korea and Thailand, instead,

dried up, but for two different reasons. In the case of Korea, because of better development

opportunities in the country of origin, while for Thailand, a political incident put an end to

labor flows to Saudi Arabia.

The  decline of migration to the Middle East and the opening of opportunities in other

countries channeled migration flows to different directions, particularly toward countries in

East and Southeast Asia. The level and type of diffusion of migration flows were partially

shaped by the type of border control exercised by the countries of destination. Thus, in East

Asia the major destination should have been Japan,  which, in the 1980s,  was becoming the

second largest economy in the world. However, Japan resisted the importation of unskilled

labor,  opting to expand the employment of women, to increase the technological content of

the production process, and to begin locating industries in countries where the cost of labor

was low. Japan did not escape labor migration altogether as some migration did take place,

mostly in the form of tourists overstaying their visa and remaining as irregular workers.  As

will be discussed in a later section, Japan crafted some schemes to address labor shortage. As

a labor market, Japan is distinctive in its demand for entertainers (mostly coming from the

Philippines), which are considered as professionals and therefore admissible in Japan. 

In Southeast Asia, Singapore and Malaysia developed into major countries of destination.

The two migration flows differed significantly because of their different migration policies.

Singapore utilized migration from the beginning as an independent nation, first from

Malaysia, then from other countries, such as Bangladesh, Thailand and the Philippines. The

management of foreign labor was designed to spur economic growth, but with a view to

avoid dependence on unskilled migrants. The two instruments for managing migration were a

quota system (each sector was allowed a certain percentage of migrant workers in its

workforce) and the imposition of a levy to employers for the hiring of less skilled foreign

workers. The intention was to  prevent the replacement of “cheap” migrant workers to local

workers and to encourage technological improvements (Wong 1997). In 1986, when

Singapore went into a recession, employers were encouraged to retrench foreign workers. In

1997, in the wake of the crisis in the region, Singapore did not automatically retrench foreign

workers, pursuing instead a policy aimed at keeping its competitiveness. 
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Malaysia became a country of immigration without a designed policy program, through the

hiring of migrants, mostly from Indonesia, and also from the Philippines, Thailand and

Bangladesh, mainly to provide workers for the plantation,  construction and service sectors.

From the very beginning, the flow of migration from Indonesia was heavily characterized by

unauthorized entry and stay in Malaysia. Various agreements with countries of origin

provided Malaysia the legal instruments to increase or decrease the foreign work force, but

not the control of its borders.

c. Consolidation: labor migration throughout Asia (1990s)

The 1990s were marked by the consolidation of labor migration through its spread to new

countries, the development of new “labor migration” schemes and continuing migration even

during the time of the economic crisis. Three new countries opened up, willingly or

unwillingly, to migration in the early 1990s. First was Taiwan, which formally set up a labor

migration policy intended to bring in additional workers for major infrastructural projects.

Some migration had already begun in an irregular form a few years earlier. To avoid the

possibility of temporary labor migration turning into de facto settlement as what happened in

Europe, Taiwan decided to limit the duration of contracts (first one year, then two, which was

later extended to three, and more recently, it was stretched to a maximum of six years)

without the possibility to renew it. It initially decided to allow migration only from four

countries (Indonesia, Malaysia, Philippines and Thailand – Vietnam was added in 1998,

Bangladesh in 2004 and presently there are discussions to add Mongolia); it limited

employment of migrants to some industries; and it decided to assign labor recruiting only to

some recruitment agencies, to monitor their activities and avoid irregularities. However, the

difficulties of managing migration quickly emerged, as recruiting agencies began to

subcontract their license, employers from other sectors also succeeded in obtaining the

importation of foreign workers, and migrants, unsatisfied with only one working term,

returned under a different name. An industry of employment agencies quickly emerged,

which increased the costs of migration borne  by migrants (Tsay 1995).

If Taiwan formally adopted an immigration policy, South Korea tried to circumvent it by

establishing a trainee scheme, similar to the scheme  implemented by Japan. Under such a

scheme South Korea would train foreign workers who then would be employed in joint

ventures involving Korean firms abroad. However, the joint ventures did not materialize,
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while trainees,  initially from Southeast Asian countries,  and also from countries in South

Asia later on, soon turned into irregular migrants, who found  employment  in the medium

and small industries, which did not have the resources for relocating abroad (Park 1995).

Thailand also was stormed, almost by surprise, by a wave of unauthorized immigration. In

this case, it mostly originated from Burma, with which Thailand shares a long and porous

border, with the involvement of officials at the border facilitating entry and placement of

migrants in construction, in fishing industries and rice mills. In addition to Burmese (who

comprise more than 80 percent of all foreign workers), immigrants came also from

neighboring Cambodia and Laos, thanks also to routes already established in previous years,

when Thailand functioned as the first asylum country for refugees during the Indochinese

crisis.

Examples of new schemes utilized by countries of destination  are those developed by Japan

which still resists the admission of less skilled migrants. The 1990s were  a period of a long

economic crisis for Japan. However, that did not stop migrants from trying to get a crack in

the Japanese labor market. To respond to the demand for foreign labor, Japan first adopted a

trainee system, bringing in “trainees” from developing countries, who undergo a period of

training for a year, followed by a period of employment (initially a year; more recently, it has

been expanded into two years). Such a system did not reach high numbers (less than 50,000

annually). Instead, more significant was the number of foreign workers who were admitted

because of their Japanese descent. Mostly from Brazil, with a small number from Peru, they

were given also the possibility to bring in their families and to work for three years (Tsuzuki

2000). The Nikkeijin scheme is a useful example of how non-economic factors play an

important role in migration policies; it is also an example of opening to labor migration

without admitting it.

The 1990s were marked by two major crises. The first was the Gulf war in 1991, which

caused the abrupt repatriation of perhaps 1.5 million migrants. However, when the crisis was

over, the number of migrants in the Gulf countries actually increased, reaching new heights in

1995. A more lasting impact the war had was on Yemenis and Palestinians, whose

governments took side with Iraq and were expelled by Saudi Arabia. The second was the

financial and then economic crisis that passed through Asia, beginning with Thailand, and

then South Korea and Malaysia, and eventually the whole region. Mass repatriations of
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migrants were carried out by Malaysia and Thailand, while South Korea encouraged

voluntary departure. However, not much voluntary departure took place from the countries

affected by the crisis as conditions in the country of origin were not more favorable, and local

workers in the destinations were not eager to take the migrants’ jobs, setting the conditions

for the return of repatriated foreign workers or rethinking of the repatriation policy

(Battistella and Asis, 1999). The lesson of the 1990s is that migration flows, once set in

motion, can hardly be reversed. Rather, migration tends to acquire a structural role, so that

border control must adjust to it.

2. Migration in Asia in the new century

The development of migration in Asia has led to the understanding that migration is here to

stay. This not only refers to the dependence on migrant workers in the countries of

destination – particularly in countries with a high proportion of migrants in the labor force,

such as Singapore (28 percent) and Malaysia (16 percent), or in sectors with a high

concentration of migrants (such as construction, fishing industries, or domestic work); but

also on the dependence of countries of origin on labor migration as a safety valve (or as part

of development strategies). At this point, after a three-decade history of labor migration,

migration dynamics and routes have been fairly established.

The current scenario can best be summarized by grouping migration flows into five migration

subsystems.

 i. The Gulf Cooperation Council (GCC) subsystem. It is the oldest subsystem, which

has a great need for foreign labor as these oil dependent economies do not have

sufficient and trained workers to meet the needs of the private sector. The foreign

population of the GCC countries grew from 6.68 million in 1995, to more than 9.6

million in 2003. The core nation in this system remains Saudi Arabia. It hosted 4.43

million non-nationals in 1990, that grew to 5.57 million in 2003, equivalent to 22.9

percent of the total population (CIA 2003).  Such proportion reaches 59 percent for

Kuwait and 64 percent for the United Arab Emirates. GCC countries are committed to

increase the employment of their local labor force and decrease the presence of foreign

labor. However, such efforts, together with repeated efforts to diminish irregular
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migration, have not proven too effective. GCC countries, particularly Saudi Arabia, are

the primary (almost the exclusive) destination of migrants coming from countries in

South Asia. Approximately 3 million Indians are living and working in the Middle East

(Srivastava and Sasikumar 2003). 

 ii. The Indian Subcontinent system. Although traditionally considered simply a region

of origin of migration, India and Pakistan are also countries of destination. India, in

particular, hosts migrants from Nepal.  Many migrants from Bangladesh also come to

India, mostly in the state of Assam (Srivastava and Sasikumar 2003). India is also

opening its hospitals to foreigners who seek treatment and it can expect the arrival of

some 500,000 foreigners for medical care by 2010. Pakistan hosts migrants from

Bangladesh and Burma, as well as approximately 1.5 million refugees from

Afghanistan. According to the 2001 census, 800,000 Nepalese men and 83,000 women

are outside the country. Women are not allowed to migrate unless they have the

permission of a male relative (Migration News 2004).

 iii. The Indo-Chinese system. It has three distinct foci. The first is Singapore, with more

than a million foreigners, and at least 750,000 migrants. The second, Malaysia, has a

mixture of regular and irregular migrants both in the peninsula as well as Sabah. It has a

tendency to rethink its migration policy, according to economic trends. A recent

memorandum of understanding will resume the admission of workers from Bangladesh,

while one with Pakistan foresees the admission of up to 100,00 Pakistanis. The third is

Thailand, which after experimenting many years with registrations (in 2001, 152,718

employers registered 568,249 migrants, about 85 percent Burmese), announced an

approach to migration based on bilateral MOUs and the deployment of migrants to

border provinces, with a national cap of 500,000 migrants. Migrants cannot be

accompanied by family members; they will have a two-year contract, renewable once,

after which there should be three-year mandatory stay in the country of origin before

being hired again. Major countries of origin in this system are Indonesia, that sent

480,393 migrants abroad via legal channels in 2003 and earned almost $3 billion in

remittances, and the Philippines, that deployed some 650,350 land-based and 214,694

sea-based workers in 2003, and earned $7.6 billion in remittances (Migration News,

2004).

 iv. The Hong Kong-Taiwan system. It has two different destinations. Hong Kong is the

destination of mostly domestic workers (over 250,000), three quarters of them coming

from the Philippines. On the other hand, Taiwan has a policy of labor immigration in all
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different sectors, with migrants from Thailand (104,000), Indonesia (56,000), the

Philippines (81,000) and Vietnam (57,000), for a total of approximately 300,000. The

orientation of the government, however, is to reduce foreign workers. Small companies

that rely on less expensive foreign labor have been moving their production processes to

mainland China.

 v. The Northeast Asia system. The main destinations are Japan and South Korea. Japan

hosts  approximately 1.6 million foreigners – including over 600,000 Koreans, as well

as migrants from China, Brazil, and the Philippines. The overall policy orientation

remains not to allow for the immigration of unskilled workers. Japan maintains the visa

for professional entertainers, under which many  women from the Philippines and

Thailand enter for work in the nightclub industry. This industry had estimated revenues

of $2.4 trillion yen in 2001. The country is also attracting foreign students. There were

109,508 in 2003, up from 10,428 in 1983 (Migration News 2004). South Korea, after

many years of unsuccessful attempts, has approved a formal program of labor

migration, which took effect in September of this year. This move is expected to reduce

hitherto high levels of unauthorized migration. A separate reflection should be

dedicated to the People’s Republic of China, where massive internal migration has been

a major policy issue. Since the reform period, authorities have progressively adopted

measures that went from prohibiting migration (1979-1983), to allowing migration

(1984-1988), to restricting migration (1989-1998), to regulating migration (1999-2000),

and finally encouraging migration (Ping and Pieke, 2003).

Considered from the perspective of the main countries of origin in the region, the

development of migration has constantly increased and it has practically doubled in the

1990s. Saudi Arabia and the Middle East in general is the main destination for migrants

coming from South Asia. In addition to that, Malaysia is an important destination for

Bangladeshis; Singapore for Indians; and Lebanon for Sri Lankans. Among the countries in

Southeast Asia, Saudi Arabia is also the top destination for Indonesians and Filipinos. The

other important destinations for Indonesians are outside the Middle East, particularly in

Malaysia. Among the destinations of Filipino migrants, Hong Kong (domestic workers) and

Japan (entertainers) figure prominently. Taiwan is by far the most important destination for

Thai migrants, while Malaysia and Taiwan are the destinations of Vietnamese (IOM 2003).
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3. Irregular migration in Asia

In its origin and expansion, migration in Asia has developed also through unauthorized

channels. Sometimes, unauthorized channels were the only ones available, especially in

countries with no adopted formal migration policies. Later, these channels persisted and new

ones were provided by the various parties involved. As in other parts of the world, irregular

migration in Asia is first of all a response to inadequacies in the management of migration

(Battistella and Asis, 2003). But it is also a symptom of deeper incongruities in the world

order, ultimately questioning  the restriction to freedom of movement across borders.

A brief overview of the dynamics of  irregular migration in the various subsystems indicates

that while there are specificities in the organization of the phenomenon, there are also

significant similarities. It also reveals that irregular migration should be approached not in

isolation, but in conjunction with regular migration. As such, comprehensive policies are

necessary in order to  reach a common understanding of labor movements across borders.

a. Systematic and periodic irregularity

Irregular migrants in the Gulf Countries constitute an issue that local authorities must address

periodically. Regardless of various registration programs, irregular migrants keep showing

up, thanks to two mechanisms. One is ingrained in the khafeel or sponsorship system, which

enables some nationals to control labor import through the issuance of bloc visas. Khafeels

should only bring into the country migrants who have work waiting for them. However,

sponsors recruit more workers than there are jobs to increase their earnings from fees and to

place them, also for a fee, with other labor brokers. Thus, without even knowing it, migrants

find themselves in an irregular situation. The other mechanism is the annual pilgrimage to

Mecca, after which several thousand people remain in Saudi Arabia as irregular migrants.

Preventive measures against these irregularities have not been successful and registration

programs – forfeiting penalties in exchange for showing up and being repatriated – are only

temporary remedies.
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b. Irregularity created by colonial legacies

Irregular migrants in Pakistan are mostly the result of flows that emerged in the 1970s and

1980s, after the creation of Bangladesh. Unlike the flows in the 1950s and 1960s, supported

by the government, the latter are poor workers who have settled in major cities. Reliable

estimates are not available and vary between 1 to 3 million irregular migrants, mostly

Bengalis, but also some Burmese (Gazdar 2003). From Bangladesh originate also irregular

migrants to India, in particular to the state of Assam. The issue has caused some controversy,

to the point that a fence was erected between the two states. Irregular migration flows also

include trafficking, particularly of women, for sex work in Indian brothels.

c. Irregularity as extension of border crossings 

Southeast Asia is a region with various migration foci. Irregular migration takes different

forms in the different subsystems. However, the most prevalent mode of entry is through

border crossing. Thailand and Malaysia are the two countries with a large number of irregular

migrants. Both countries also happen to share long borders with their neighbors – Thailand

with Burma, and Malaysia with Indonesia. In addition, the ethnic, cultural and religious

similarity between Indonesia and Malaysia make the insertion and permanence of irregular

migrants relatively manageable. A similar tradition of border crossing, which continues to

this day because the use of travel procedures is rather inconvenient, exists also between

Filipinos in the archipelago of Sulu and Sabah (Battistella and Asis, 2003). To stop irregular

migration from Thailand the Malaysian government erected a wall across a section of the

border. The passage is also used by irregular migrants from Bangladesh, some of whom get

stranded in Thailand.

d. Irregularity prior to integration

In the case of Hong Kong and Taiwan, irregular migration is mostly from mainland China. In

spite of a firm policy allowing limited admission of Chinese, quite a number of mainlanders

succeed entering and finding work and settlement. Migrants cross borders that will eventually

be eliminated  when Hong Kong will fully be part of one China. In the case of Taiwan,  it is

difficult to predict how the situation with China will evolve. In both Hong Kong and Taiwan,
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other forms of irregular migration consist mostly of migrants from countries of origin in the

region who overstay their visa or who enter with forged documents.

e. Tolerated irregularity

In East Asia irregular migration consists largely of migrants who have entered regularly for

various reasons and eventually overstayed their permit and engaged in remunerated activity

without proper authorization. While Korea eventually decided to address this issue through

the adoption of a labor migration policy, Japan is still resisting it. An increasing number of

irregular migrants have been apprehended every year, but over 219,000 still remain. The

government reported that 46,400 of the unauthorized foreigners were Koreans, followed by

33,500 Chinese and 31,400 Filipinos (Migration News 2004). The specific knowledge of the

Japanese authorities about irregular migrants without forceful crackdowns or repatriation

campaigns – although periodical initiatives are taken such as a 2 December 2004 deadline for

the voluntary return of overstaying and unauthorized migrants – leads one to conclude that

Japan is addressing the issue with pragmatism, tacitly allowing a certain number to remain.

Much less is known about the Chinese who are entering and settling in the eastern part of

Russia.

The cursory overview of irregular migration in the various subsystems in Asia, which differ

for specific modes of entry and stay, reveals deep similarities in its causes and dynamics.

Among them are the following:

- Legal and irregular migration channels prosper side by side. Often, migrants involved in

one form of migration to the other are not distinctly different from each other. This

illustrates the fact that irregularity  is shaped not by the character of migrants but because

of policy or procedural factors  which determine possibilities and  limitations for legal

migration.

- The form in which irregularity takes place is very much dependent on external

circumstances. Irregular migration is more likely to occur when two countries share land

border crossing.

- In addition to geography, history also plays an important role in irregular migration.

When administrative measures do not have sufficient consideration of historical

traditions, they are bound to fail.
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- Whether originated by undocumented entry or by breaching the terms of visa, irregular

migration always implies engaging in working activities without authorization. The

ultimate magnet and the most convincing reason for engaging in irregular migration is the

availability of jobs and the availability of employers willing to hire migrants without the

required permits. The issue then is ultimately to the lack of congruence between the

economic policies and migration policies. 

- To access irregular, as well as regular, channels, potential migrants need information.

Research has indicated that migrants rely more on unofficial (social networks) rather than

official channels (Battistella and Asis 2003).

- Recruiting agencies are key players in irregular migration. The dilemma for policy

makers is how to control irregularities committed by agents, when the whole system has

come to rely so much on them.

- Regardless of the main responsibilities of the different actors (recruiters, social networks,

including migrants and relatives themselves, other intermediaries) it appears evident that

irregularity requires connivance of more than one actor in the process, including

government officials. It is also difficult to police those who are in charge of enforcement

because of the intricate web of interests, connivance and blackmailing.

- The recourse to regularity is correlated to the openness and ease of the migration process.

Policies against irregular migration are normally aimed at all actors involved. However, they

differ substantially in destination and origin countries. In destination countries, the first target

of enforcement are always the migrants themselves. Control measures also involve

punishment of smugglers, employers and even citizens who provide lodging to irregular

migrants. Undoubtedly, such measures have a deterrent effect. However, they are not

sufficient to stop irregular migration, because the causes originating such flows are more

powerful than control measures. Policies against irregular migration in the countries of origin,

instead, do not target migrants. Rather, they are directed at recruiters and intermediaries,

although their efficacy is rather limited. Borders do not have the same meaning when

examined from inside or from outside, and the significance of irregular crossings changes

with the change of perspective.

The poor rate of effectiveness of migration policies, as indicated by widespread irregular

migration and the ultimate inefficacy of control measures against irregular migration,  point

in the end at conflicting philosophies. At times, the zeal with which these measures are



14

pursued has tragic consequences for migrants. Migration is pursued because of its advantages

for those involved: employers, countries of destination, countries of origin, recruiters,

migrants. In an ideal situation, it could be a win-win affair. However, migration is not

without costs. Therefore, the interests of those involved do not coincide. Policies are

generated to maximize the interests of the regulators, in general countries of destination and

their constituents (employers and citizens). When those policies conflict with the interests of

recruiters, migrants or even employers, irregularity takes place.

In the end, irregularity can be considered a deviant behavior from a just ruling; or behavior

which is too costly (either in economic or civic terms) to control, and which calls for a

change of the ruling; or simply a practical, and often costly, affirmation of the right to

migrate. The established thinking supports the first idea, and countries continue to  devise

new ways to stop irregular migration, but without much success. The  ineffectiveness of

borders closed to the free movement of labor is denounced by some economists (Iregui

2003). In the following section I will summarize the discussion on the right to migrate.

4. Open borders, the right to migrate

International law does not recognize a right to migrate. The right that is affirmed in the

Universal Declaration, first (art. 13.2), and in other covenants and conventions1, is the right to

leave one’s country and to return to it. And it is not an absolute right. In the covenant the

typical restrictions (protecting national security, public order, public health or morals or the

rights and freedom of others) apply. Nevertheless, there is solid support for this right in

liberal democracies (restrictions to it were and are exercised in totalitarian regimes). It is

considered as the right to self-determination, in parallel with the right to self-determination of

peoples (Hannum 1987: 4). It touches on the essence of government based on consensus,

because if freedom to leave is not granted, the relation between government and citizen is

based on coercion. Lauterpacht said: “A State which denies to its citizens the right to

emigrate reduces itself to the level of a prison” (Dowty 1987: 16). It  is strictly  linked with

non-discrimination, since if someone is discriminated on the right to leave he or she is also 

                                                
1  UN instruments include International Covenant on Civil and Political Rights (art. 12); International
Convention on the Elimination of All Forms of Racial Discrimination (art. 5); Convention on the Rights of the
Child (art. 10.2); International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families (art. 8).
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constrained from exercising other rights. And vice-versa, someone whose rights are violated

will try to leave, such as the case of refugees.

The right to leave as codified in international law cannot be translated as a right to migrate. In

fact, that term was carefully avoided. The concept of “migration”  also includes entering

another country, and such right is not granted by any international instrument. Therefore, the

right to leave does not imply a duty for another country to admit, except in the case of

specific treaties or for specific persons, such as diplomats, representatives of international

organizations, members of armies of another state or of international organizations authorized

to enter, and victims of force majeure, such as shipwreck survivors (Goodwin-Gill 1978). It

can be argued that immigrants with permanent residence in a country of destination also

enjoy the right to be admitted (Plender 1988). A specific case is that of asylum seekers who

do not exactly enjoy the right of admission, but are granted the right of not being repatriated

(“non refoulement”) until their case is fully adjudicated if they succeed in entering the

territory of a state.

The fact that the right to leave without a corresponding right to enter is rendered meaningless

did not escape the attention of many commentators. There are various nuances in

philosophical positions in this regard, but they can be  organized into two camps: those who

are in favor of freedom of movement across international borders and those who are against

it. Liberal egalitarians are the most vocal in supporting freedom of movement. It is

considered “an important liberty in itself and a prerequisite for other freedoms” (Carens

1992:25). Not granting freedom of movement is reducing people to serfdom. The same

arguments that are valid to support freedom of movement within a country are also valid for

transnational movement. In Cole’s words (2000: 202), it is necessary to overcome

“incoherence between the liberal polity’s internal and external principles: those within its

boundaries are subjected to liberal principles and practices, while those at the border are

subjected to illiberal principles and practices.” At the heart of the liberal egalitarian approach

is the commitment to the moral equality of humanity.

The starting principle for the camp of political realists is that it is “morally acceptable that we

should prefer the interests of our own collective to those of mankind in general”

(Hendrickson 1992). A state has a right to self-determination which prevails over the right to

personal self-determination of people from other states. The right of the state to impose
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conditions on admission of foreigners to its territory is inherent to the sovereignty of the state.

To control entry of foreigners is essential “for without it a society has no control over its

basic character” (Dowty 1987: 14).

Actually, even liberal egalitarians have taken a less radical position, and admit that there are

situations in which border control is necessary, such as the case in which immigration could

result in invasion, or if threatens to change the basic character of the receiving society, or

there is a need to protect disadvantaged people within the country (Isbister 1996).

Nevertheless, they maintain that pragmatic limitations to freedom of movement do not

invalidate the principle and that the onus of proof does not rest on the reasons for an

immigrant to be admitted, but on the claims of the State to have a right to exclude would-be

immigrants (Dummett 2001).

The main points of the discussion2 leads to the question whether the right to migrate is not a

right or whether it is not recognized in international law. Although the question might appear

moot to those who have a positivist view of human rights (rights that are given by the

international community and are not inherent to the human person), and although there is no

intention here to engage in a discussion on the basis for human rights, this is a valid question,

in my mind. I consider human rights inherent to the person and necessary in safeguarding the

human dignity, and are therefore not established, but simply recognized by the international

community. Thus the full meaning of the right to migrate should be recognized, and should

not be limited to the right to leave and to return. 

The immediate and full recognition of the right to migrate, and therefore of freedom of

movement, in a world deeply divided by social, economic, political and cultural differences,

might appear utopian. Therefore, a progressive course could be set, which might consist of

intermediate steps (freedom of movement within specific regions) in view of its full

realization. In the meantime, the standard limitations can apply, as communities, both in the

country of origin and in the country of destination, also have rights. Finding the balance

between the common good and individual guarantees is then the object of migration policies.

                                                
2 It was not the intention of this paper to provide a detailed account of all the arguments in favor of one position
or the other. For additional elements see, for instance, Schwartz 1995.
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In this intermediate stage, what change would such position bring into the management of

migration policies? Essentially three: it would overcome the now exclusive national approach

to migration policies and insert a dialogical frame; it would require establishing international

principles for the management of migration; and it would require the establishment of an

international agency to supervise respect for and adherence to such principles.

5. Overcoming internal borders

Concentrating on the issue of freedom of movement through open borders might be a radical

but incomplete effort. Actual possibilities of movement through social stratification within

society must also be examined. In fact, the whole problem of limitations to the transnational

circulation of labor can be considered as a problem of distributive justice on the international

scenario (Schwartz 1995; Jordan and Düvell 2002). Such problem would not be solved if

distributive justice is then denied within national boundaries. There are at least two sides in

this problem: one has to do with equal treatment in a variety of economic and social aspects

(access to employment, training, unemployment insurance, housing, health, education); and

the other is closely linked to it and has to do with incorporation, including the ultimate

incorporation which is citizenship.

The migration policy model prevalent in the Asian continent is that of temporary labor

migration. Migrants are admitted with a work contract for a strictly limited period of time,

normally no more than two years, and then required to return to their home country before

renewing their contract. The system is designed to avoid the establishment and formation of

minorities. Contract workers are not allowed to be joined by family members and in some

cases (such as Singapore and Malaysia) their integration with the local community is so

discouraged as not to allow or favor marriages with local citizens. Obviously, possibilities to

naturalize cannot even be considered. 

The situation is rather different for highly skilled and professional migrants, whose earnings

allow them to obtain long-term or permanent settlement, to bring the family with them and to

have access to naturalization. In their case, however, even admission and circulation is much

easier, which strengthens the argument that free movement is an issue of distributive justice.

In fact, circulation for business people has been made easier with the issuance of the APEC
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Business Travel Card, which allows business people from the 16 Asia Pacific participating

countries to enter another country without visa and stay up to 60 days.

Once again, however, reality precedes imagination. Although largely precluded from settling

and naturalizing, some migrant communities have been established also in some Asian

countries and unconventional forms of participation in the running of local communities have

been forged. Participation is the key indicator that internal borders have fallen and citizenship

is the most fundamental entitlement to participation. In a world which is progressively

characterized by transnational membership, even the notion of citizenship is going through

transformation. Recent research has identified four unorthodox modes of citizenship that

migrants have achieved in Asia (Battistella and Asis 2004).

The first is the “unauthorized citizenship” of Filipinos in Sabah and Indonesian migrants in

Malaysia in general. They have established communities which have achieved practical

permanent settlement. Of course, their unauthorized status makes them target for expulsion,

which occurs in some moments because of internal politics, such as in 2002, but does not

deter them from remaining with practical acceptance by the local community.

“Permanently temporary citizenship” refers not to the status of individuals but of

communities in some places such as Hong Kong, Singapore and Taiwan. The individuals are

bound to return at the end of their working contract, but the communities remain as a

permanent component of local societies. Their permanent status is recognized by

governments who provide them recognition, such as the day for migrants in Singapore.

“Shunned citizenship” can define the incorporation of the Korean community in Japan,

comprised of people who have remained after World War II and newcomers. Although access

to naturalization is available to them, most of them have opted not to naturalize not only to

preserve their identity but also as a form of political participation in the local society. As non-

citizens, they have been able to influence citizenship reforms and the advancement of

multicultural issues.

Some local governments in Japan, with a sizeable portion of foreign population, have taken

the initiative ahead of the central government to include them in the administration of the

place through forms of consultation. It is a limited implementation of what is elsewhere
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called “residence citizenship”, the recognition that residence, which implies participating in

the local labor force, in the education and cultural activities, paying taxes, should be

accompanied by civic participation.

Obviously, these unorthodox forms of citizenship only reveal the practical engagement of

migrants in the life of the local community and do not provide any of the guarantees that

come from citizenship. In many cases, even the benefits of social citizenship are denied to

migrants. But they also reveal the willingness on both sides to break down internal borders.

They also reveal that internal borders must fall first, before external ones can be dismantled.

Conclusion

A discussion on open borders may not be promising in Asia at this time. The Westphalian

principles of nation-state formation – border control, freedom from external intervention,

delegitimizing subnational identities and loyalties (Heisler 2001) – must be maintained in the

post-colonial period in which various countries in Asia still are, while they are challenged by

migratory flows. As has been discussed, in Asia, migration is strongly organized as

temporary contract labor, with minimal entitlements. In such a context, discussions on the

freedom of movement for workers across open borders are rare, if any.

But the situation is also not static in Asia. Although migration policies still subscribe to the

national framework, regional gatherings have become more frequent. Two initiatives have

taken place since 1996: the Manila Process, which has served as a platform for informal

discussions for more than a dozen countries in East Asia and Oceania; and the Asia Pacific

Consultations (APC), organized in cooperation with UNHCR, with a broader participation of

countries. A special moment of regional cooperation was the meeting held in Bangkok in

April 1999, which concluded with the Bangkok declaration on irregular/undocumented

migration. A similar initiative focusing on smuggling and trafficking of migrants was

organized in Bali in 2004. These regional meetings are mostly talks or dialogues, and the

commitments made have been minimal. The road to open borders will not be short or easy.

The experience of the European Union may be instructive. Freedom of movement for

workers for member countries was already established in the Treaty of Rome in 1957 but was

achieved only forty years later. Furthermore, when it  became a reality, workers from the EU
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countries were no longer migrants, but EU citizens, to reaffirm that freedom of movement is

a citizen’s, not a migrant’s,  prerogative.

For the moment, Asian countries are coming to grasp with the notion that they cannot

properly manage migration unilaterally.3 As regional discussion progresses, most favorable

conditions for citizens of member countries will evolve, and freedom of movement across

borders will become less unthinkable. The established path on this road is that first, economic

disparities among nations must be narrowed and freedom of movement will follow.

Economists would contend that the opposite should be done: to grant freedom of movement

as a way of achieving less inequality among nations. Unfortunately, theoretical work on the

impact of free circulation of labor has not obtained the same acceptance as theories on the

free circulation of goods. That is partially the reason why we have a World Trade

Organization and not a World Migration Organization.

In the everyday life of millions of people, however, migration is the opportunity to escape

inequality. Such opportunity is not equally granted, as those who least need it can more easily

obtain it. Thus, many migrants affirm their right to migrate through unauthorized behavior,

often with exploitative outcomes for migrants. Unauthorized migration should not be

encouraged, but it cannot be dismissed as deviant behavior. It requires examining the

underpinnings on which our society is organized, and the horizon extends beyond the borders

of our nation.

                                                
3 “Managing migration is inherently a multilateral issue,” ILO 2004: 137.
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